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Sovereignty and
Globalisation of Business Regulation®

A

John Braithwaite

In countries like Australia, national sovereignty has fong been a thing of the
past when it comes to many arcas of business regulation. In the workl syslem,
Australin is substamtiatly a lw-taker rather than a law-maker. This process of
globalisation o regulatory law has been accelerated by (he General
Agreement on Tariffs and Trade (GATT). Thanks to the GATT, our food
standurds will now, ceffectively, be set in Rome rather than Canberra or
Sydney. The impact of the GATT is ne more than an acceleration of what has
been going on for a long time,

For years, some ol our air safety standards bave been wrilten by the
Docing Corporation in Seattle, or il nol by them, by the US Federal Aviation
Administration in Washinglon. Qur ship salcty standamds have been written
by the International Maritime Organization in London, Our motor velicle
safety standards liave been writien by Warking Party 29 ol the Economic
Cuommission for Burepe, Our telecommunications  standards have  been
substantially set in Geneva by the International Telecommunications Union,

The plan of this chapter is o show first that globalisation matiers. 1 will
illustrate why it matters with the Trade Related Intefleciual Property
agreement (TRIPS) of the Ureguay Round of the GATT. Secondly, this
chapter will examine how globalisalion happens and the key mechanisms that
bring about globalisation. Thirdly, | will say a little about whether there is
anything we can or should do about it,

’ This chapler drinws on research 1 am conducting with Mr Peter Drahos of the
Australian Mational Universily (ANU} Law School, A number of the ideas in
this cliapter have developed ont of our collaborative fieldwork aml shared
discussions. This project, porticufarly the interviews with key players in the
global regulitory system. has been funded by the US National Scicnce
Foundation, the American Bar Foundalion, the QOrganisation for Eeonomic
Co-opertion and Development {(1:CD) and tlhie Australian Rescarch Couneil,
Major parts of the paper were developed for and through previous preseniations
al the Biennial General Meeling ol the Australian Federation of Consumer
Orpanisations and lor a public lecture at the University ol Tlong Kong,

**  Prolessor, Australian National Universily Research School of Social Sciences.
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éloibaﬁ'satiqn malters—the sad story of TRIPS

Pg:l;cir r:_l]w's' and 1 believe that the nature of power in the world system has
changed, away from the control over labour and capital, towards control over
n:bs'l%ai:_l. objects such as intelicctual property rights. Imagine that a company
ncqgtrcs a patent in @ genetically engincered cow that produces twice as nureh
milk as today’s cows. What does that company own? It owns an asset equal to

'a_l_l_:ih'c:: dairy.herds of all the Tarmers of the world, though ondy it all nations

_ 'ré}':ogn_;sc“l_h(: patent, What's more the company has a more Figuid asset than
the owiiers of all that milk and all those cows!

¥ TRIPS was an agreement at the GATT which harmonised upwards the
bﬁcddih' of intelectual property regulation through patents, irademarks and
cbb}riéh!. For example, patents will be harmonised upwards to 20 years, up
from }G_kej't::mfs in some cases like Australia, up {rom five years or zera in seme
Cbll}llries. The effect of Australia extending patent terms from 16 1o 20 ycars
is that' Australian consumers will pay monepoly profits to patent holders Tor

an cxtra four years. That is what patens are. legal monopolics.

Mosl owners of Australian patents are US and Luropean transhational
é_pﬂ)b_fﬂlioné (TNCs). As a net importer of intellectunl property rights,
Australia is a big loser from the TRIPS agrecment of the GATT. The effect of
!:li{c_-'lTRIPS agreement on the poor of the Third World will he catastrophic.
The prices for some essential drugs in the Third World will increase by as
ihi}icllfﬁfs 400 per cent. Even fewer of the world’s poor than at present will be
able to afford necessary drugs. Impoverished Tarmers who presently pul aside
seeds from this year's crop to plant next year's crop will find in future that
this will be a crime il an agribusiness firm from the Northern side of the
- North/South divide has patented the sceds; they will be foreed to buy the

._sceds from that firm, probably a TNC. In Australia, we are only now waking

- up-to how badly ourtrade ministers during the Uruguay round sold us out

. _l:hr_c;ughj the TRIPS agreement.

“"The TRIPS agreement was an implausible accomplishment. 1t put into a
‘:['radé:Iibemlisa(iqn forum an agreement {o restrict trade, to expand monopoly
“rights; to reduce competition. That is what the TRIPS agrecment is. Over 90

) per cent of the countries who signed the TRIPS agreement will lose on their

- balance of trade by doing so, because they arc nett importers of intellectual

"_:ﬁrdpéﬁy'rights. Most of them had no idea of the implications of what they

qui'_e signing.

Global g:a.';mes citizen groups can play

Citizen . movements need not necessarily despair in the face of the
.+ globalisation of regulation. One reason is that therc is a new view paining
" momentum in international business that pushing regulatory standards down
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at home in order to be competitive abroad no longer makes sense. This view
is succinetly summarised by Michael Porter in his paradigm-shattering book,
The Competitive Addvamage of Nations, Poerter pives this advice:
Estnblish nerms exceeding the toughest repulatory hurdles o product
stindonrds, Some localities (or user industries) will lead in terms of the
stringeney of product standards, pallution Hinits, neise guidelines, and the
Tihe, Tovgh repulatory standards we net o hindrance buat an opportunity to
move eardy to upgride products and processes. !
.. Find the loealities whose repulations Toreshadow those elsewhere. Some
repions and cities will typically Tead others in terns of their concern with
social problems such as safety, environmental quality, and the like. Instemd of
nvoiding such areas, as smne companies do, they should be sought out, A firm
should define its internal gonls as meeting, or excecding, heir standards, An
advantape will result as ether regions, and wltimately other nations, modify
regulations o follow suit.2 ) )
Here we have an intriguing emerging international dynamic, Finms that have
upgraded their safety standards catly because of their lucation in states that
are early movers to higher standards have an interest in gelting other stiles to
follow the Tead. There is thus a connected strategy for those of us who are
active in the iffermatiomal environmental or consumer moevements. It s to
persuade targeted national ‘governments to be the first movers to upgrade
regulatory standards, through using the arpument that they can actually
benelt their national economy by doing s0. Then home-based iransnationals
from those first nations can be recrutied to support the upgrading of standards
in other nations, thus setting back their competilors Trom laggard nations.
Porter supplics many examples of nations that constructed  important
competitive advantages by being first to establish tougher health and safety
standards.

Porter's way of thinking aboul the constitution of competilive advantape
is paining wider acceptance in business and regulatory  communities.
Pharmaceutical companies can sce that it is actually a competitive
disadvantage to have as a home base an Eastern European country that might
have cheap labour costs and minimal regulatory standards. The absence of
demanding regulators and demanding consumer groups gives companies [rom
these countries totally inadequate preparation for competition in sophisticated
markets.

What is it that is pencrating this shifl among some industry strategists
fromt an interest in seeking the lowest possible standards to linding the highest

1 M Porier, The Competitive Advamtage of Nations, Free Press, New York, 19990,
I 585,
2 Note | above, p 588,
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tandards? 1 is “sophisticated buyers...[whol...appreciate snfer.. products
belore governments do™?

T dtis 1 would add sophisticated buyers combined with a sophisticated
'émsmucr movement. Let me illustrate  with the scenario of how n
“ sophisticated international consumer movement might have responded when
Raiph Nader's campaign lor compulsory airbags in cars faltered with the
election of Ronald Reagan in 1980. Consumers [nternational might have
convened a meeting to consider which would be the country in the world best
able to marshall political and business support for a compulsory airbags law.
International lobbying resources would be put into that country. Imagine that
country was Australia. The job of the Australian consumer movement would
then have been to go to the manufacturer which had been globally largeted as
likely to be sympathetic to their approach. Their job would be to persuade
them that following Porter’s logic they were going to help make money fur
them by campaigning in Australia, and then globally, for naundatory airbag
Jaws. They would then become allies in that campaign, in a similar way to
that in which the US insurance industry was an ally in Nader's campaign.
Australian consumers would have had to put up with higher prices for a time,
but that would have been worth the lives saved, the increased long-tenm
competitiveness of the Australian auto industry and the huge national benefit
of the sale of airbag technology to the rest of the waorld. All olthis, it scems o
me, would have been true because of the Fact that the consumer movement
knew that consumers were becoming more safety conscious and in the
medium term would be demanding airbags.

If this scems a fancilul scenario, Greenpeace are al present causing
precisely such a scenario to unfold with the “green fridge”. This ozone
friendly refrigerator uses a radical new coolant mix of propane and butane,
Greenpeace targeted' an East German refrigerator manufacturer that was
facing bankruptey. It persuaded the German Government to plough DMS5
million inte their new technology and to change German law to mandate the
neiv ozone-frec standard. Now firms from other European countries, in China
and Japan are picking up the new technology and the World Bank has
accepted the technology as one worth funding for developing countries, 17
Greenpeace can make the global system work for them instead ol against
them, so can ofher citizen groups. There is no incvitabilily that global
competition will produce either a race to the bottom or a race to the top.

3 Note 1 above, P 649,
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Globalisation happens!

Globalisation has become a trendy subject, Bul really globalisation of law
should abways have been trendy, because it has been going on for thousands
of years, albeit at an accelerated rate this century, Human beings have always
Ind an overwhelming capacity to define big ideas as their own when in reality
they were someone else's. Every great law reform has a hundred suthors who
claim it was originally their idea. Nations have the same capacity for delusion
at a collective level. Nations revel in the illusion that their laws are creations
of their national imagination, of the capacities [or problem: selving of their
lacal political institutions. Most political leaders do not realise that most of
the time they are voting for laws that are nearly identical to laws previously
cnacted in other states (at the sane lime political scientists have documented
systematic patterns of verbatim copying of laws (o the point where even
serious typographical errors get copied). That is because they are only dimly
aware ol the mechanisms of globalisation—military conquest, hegemony,
cooperative adjustiment, and modelling of various kinds.

Mechanisms of globalisation

Military conquest .

One of the most important forees for globalisation of law was the Roman
Empire. Through military conquest the Romans spread  throughout the
Western world the very idea of the rule of law rather than the rule ol men
along with a raft of more specific legal concepts that are still used today in
civil and common kaw nations.

The wvery possibility of the debate occurring in the World Trade
Organization loday on the globalisation of competition law has been enabled
by the military conquest of Japan and Germany in 1945, The US occupation
administrations forced botl those nations to break up their cartels and to enacl
US-style antitrust laws. Germany then subsequently led all of Europe to enact
similar laws and Japan to a much more {imited extent had such an effect in
Asia.

Hegemony

When Germany leads Furope fo copy its anti-cartel laws, the sccond
mechanism is at work—-hegemony, Superpowers oflen get their way in the
world system by a crude use of economic threats that is similar to the use of

4 See JI, Walker, “The DilTusion of innovation Among the Amerivan States™
(1969) 63 American Political Science Review 880. More generally. sce
1 Braithwnile, A Sociclogy of Modelling and the Politics of Empowerment”
(1994) A5 British Journal of Sociology 445.
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military threat. For example, in recent years the Uniled States has been
systematically bullying smaller cconomic powers inte adopling US-style
intellectual property laws through threatening, and occasionally using, trade
sanctions under the Special 301 provisions of its trade law.

Dut hegemony usuatly does not work so crudely. Indeed in the classic
Gramscian sense, hegemony means that a weaker power comes lo believe that
its own interests arc the same as the interests of the stronger power. Henee,
Australia has not generally copied American concepts into our intelectual
property law at the point of a Special 301 gun. We genuinely convinced
ourselves that these laws were in our inlerests and indeed the media reporting
of their enactment even gives Lhe impression that we worked out these laws
ourselves.

Hegemony is often used in benign ways. In many areas of product safiety
and environmental protection, for example, the elTorts of the greal powers are
directed toward helping poorer cconomies to build regulatory compelence.
This regulatory competence in say, detecting unsafe meat, is simultancously
in the interests of protecting domestic consumers in those poorer econoics
and in the interests of building confidence in the global trading of meat.

Cooperalive adjustment

A great deal of the regulation of social life does not involve sacrificing one
party's interest for the benefit of another. When you are driving south and |
am driving north, it is in the interests of both of us that we comply with a
regulation about sticking to the left hand side of the road. A direct analogy to
global law is the regulation of satellite orbits by the International
Telecommunications Union. No one wants to put up a satellite that will bump
into another one.

There is in fact.enormous scope in the world system for regulatory
convergence that secures clear and simple advantages for both sides. Until
now, we have not been very sophisticated in creating the forums to allow the
negoliation of such win-win convergence to occur, The forum of APEC (Asin
Pacific Economic Co-operation) has a lot of potential in this regard. t could
" be an exercise in the creation of deliberalive forums that empower interested
actors to come up wilh creative ideas for win-win cooperative adjustment.
.. We need to learn how to encourage Australian companics lo cotne forward
. with ideas about how both China and Australia would be better off if we both
- changed certain regulatory standards with regard to steel, for example.

. Such deliberative foruins are not only about enabling (he constitution of
“win-win solutions when the interests at stake are obvious. They are also about
" the discovery of mutual advantages which were not at all obvious in advance

of the deliberation. Henee institutions of global environmental deliberation
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have enabled Pacific Island states to discover that it is in their interests to be
aclive in persuading rich nations to reduce their preenhouse gas emissions.
Global deliberative forums have enabled nations 1o learn that there are
cconontic as well as cnvironmental costs to delorestation, such as loss of the
resowrce of genetic diversity and the kind ol soil crosion costs that the
continent of Australia now bears. Hence, global deliberative institutions, such
as the United Nations Cenference on Environment and Development at Rio,
incrense our capacily  fo transform conflicls of national interest  into
deliberntion that leads to the discovery of mutual advantage. Exchange ol
knowledge that leads to the discovery of enlightened mutual self-interest is
therefore an increasingly important mechanism of globalisation.

[ere, Giandomenico Majone® has made an important distinction between
wend externalities, Externalities arise when one Thm
or stute imposes uncompensated costs on anothier firm or state, International
externalities are reeiprocal in i case such as US :m'(f Canadian firms both
pouring pollutants into the (ircal‘LEnkes. B(.)[h muulms benelit from this
poilution and both nations are victims of it. In c.lrcums.:lnnccs of such
reciprocal henelits and costs, prospeets fm: coupcrahyc mljuslm.cm can be
good. However, if externalities are IIOH-TCCIpI‘OCE'II———\deS‘|‘rt'CVEII| such thuat
the US air pollution atound the Grt_mt Lakes is blown into Canada, bul
Canadian air pollution is not hfgwn into lhe .Unnct? Sl:‘ncs. ’I'hen. the non-
reciprocal nature of the externalilics creales no incentive lor the United Slates

to be cooperative.
Cooperative adjustment is still possible when externalities are non-

reciprocal by linking two non-reciprocal externalities (\.f.'here the direction of’
the damages is opposite and counler'balanced). lssu? ‘!mkage can lransff)rm
non-reciprocal externalities into rc.cl;?rocal faxlcrnailues. Hence, the wu—lcr
political frony: “When agreement IS III]pOSSIt’)IfS, broaden} the agcnda"..f'-m-
example, with the Uruguay Round of‘ihe GA'F.I‘, the United §§lalcs pus:lmn_
wis “No TRIPS, no agrccment“. '1lhe position of the Cairns group of
agricultural exporlers was “No agl‘lC}!]lUl’C, nu.agrcemcnt“. 'I:hc TRIPS
agreement was not ubjectively in the interests of any of the Cairns group,
since all were nett importers of intellectual property rights. \./cl .!he co-mbmc'd
package of agricuEtural libcra!isalio.n a.nd TRIPS was objectively .m their
interests. This kind of agenda widening is another way of understanding \f.fh)'
so many nations signed an inteliectual property agreement that was apainst

their interests and narrowly conceived.

reciprocal and non-recipre

e
“Comparing Strategics of Regulatory Rapprochement™ in Regulatory

Majone, . Y .
: G Moy Jor an Interdependent World, QECD, Paris, 1994, p 155,

(o-operation
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Mo‘delfing
’Ihe mcch'mmms Jave outlined so  far—military  conquest, cconontic
dommallon hcgcmony cooperalive adjustment to sccure obvious mulual
advamtage and deliberation 1o discover non-obvious mmtual advantage are all
rather too rational to capture a lot of the reality of the way human beings copy
one-another. Why do businessmen waste some time cach morning putting on a
tie?: The understanding of this phenomenon is not so mrch 1o be Tound in
ahomi choice explanations but in the importance o human beings of
copying others so that they share a sense ol common identity.

“LeU’s stick with the globalisation of intellectual property regimes. A mujor
faclor in the diffusion of Anglo-American conceptions ol intcllectual property
throughout the world has been the shared world view of intellectual property
lawyers. Perhaps the most important thing the World Intellectual Property
Organization (WIPO) in Geneva does for globalisation is that it constitutes
what the international-relations scholars call an epistemic community. When
developmg countries which have virtually no intellectual property lawyers get
financial support from the Norlh to send delegales lo WIPO, they are invited
into a prestigious Geneva club with which they would like to identify.
Bccause they want to fit in and to be invited again, they begin to identily with
the WIPOQ world view, They come lo see knowledge not as a common
heritage of humankind, something to be shared, but as something to be owned
and protected. If their nation is to sharc in the identity of being # sophisticated
econoiny, then they come to see the adoption of the concepls in intellectual
property law as an essential part of that identity. In time, notions of monopoly
rights lo knowledge, which scemed strange at first, come {o scem natural.
They even come to see it as morally wrong, as thefl, to take certain kinds of
ideas from others. Prestigious law schools in the North that propagate the
ideology of Western intellectual property are important in this smme sense of
being clubs that lawyers from lhc South want to identify with, want to pgct
qualifications from,

- Elite lnwyers who were educated in clite lnw schools in another country as
a consequence often write laws for their own country which are explicitly or
lmpllculy modelled on the faws of the country where they leamt their trade.

_From considering all these mechanisms, we can begin (o see how it is
poss:blc that almost a hundred nations can sign a TRIPS agreement that will
cause their balance of trade with the intellectual property exporting nations
such:’ as lhc United States and Germany to deteriorate significantly. The first
cause: is ignorance. Many developing nations had no intellectual property
anycrs in. Geneva and simply did not understand the long-term cconomic
implications of what they were signing. The second one is knowledge, The
mlcmmomi nctwork of intellectual property lawyers who seized this agenda
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were an epistemic community. They shared a common way of thinking about
knowledge os property that should be owned and they successtully touted it as
a more lepally sophisticated way of thinking about knowledge. Military
coercion is never totally irrelevant in trade negotiations where the Uniled
Stes, md formerly the Russians, liequently remind nations 1o be cooperative
allies——ns in the current US trade war with Japan—[or strategic reasons,
While military coercion made no known major contribution to securing the
implausible accomplishment of 'TRIPS, economic coercion was a decisive
factor. Many nations, notably carlier opponents such as India, Drazil, Egypt
aned South Korea, signed TRIPS beeanse they saw its multilateral losses as o
lesser evil than bilateral US trade sanctions. Finally, cuoperative adjustiment

was accomplished by strategic agenda widening in the Geneva corridiors of

the GAT'T, Nations that were losers from TRIPS were piven wins on other
fronts to make the total GATT package worth the commitment. Hence, we
need to consider the entire gamut of mechanisins—coercion, hegemony,
cooperative adjustment and madelling—il we are to understand why mosi
nations sold out their domestic consumers through the TRIPS agrecment.

Whither sovereignly?

What are the implications for democracy, for the sovereignty of citizens, of
such a plobalising legal vrder? Globalisation that resulis from cach dilferent
mechanism has  different  implications,  Globalisation that results  from
epistemic communities based in the North can be democratised when we sce
the importance of nations of the South nurturing their own elite Inw schools
and nurluring intellectunl traditions within those law schools that are nol
subservicnt 1o models forged in the North.

With international convergence of Enw that arises {rom cooperative
adjustment 1o secure mutual advantage, two or three nations can be left better
ofT yet with each suffering a loss of national sovercignty. Recently, we have
seen the big three players, the United States, the European Union and Japan,
give up on the World Health Ovganization as the key forum for the
harmonisation of pharmaceutical standards and sct up their own trilateral
forum catled the fnternational Conference on Flarmonisation (ICH). 1t is not
clear how long ICH will continue; but already it has had a major cfTect on the
debate. Countries like Australia have little choice but to follow what the big
three decide through the ICH and its successor institutions. We lose national
sovereignty, yet we gain from the way harmonisation gels drugs more quickly
onto the market and with better global sharing of salety data.

Yet do we lose even in terms of sovereignty? Il one’s conception of
sovereignty is not national sovercignly, but the ultimate sovereignty of
citizens, it is not clear that the ICIT is a bad thing. In Australia, as in most
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national states, health regulators have been excessively sccretive, giving
citizen groyps very limited inputs into their regulatory negotiation wilh the
pharmaceutical industry. In comparison, the ICIT is a model of access and
transparency. Consumer groups can sit in on the debates at ICLHL, even
contribute to them. The most technicaily competent consumer advocaltes from
the entire global consumer movement can be given this watchdog, role at o
central forum, Citizen group oversight, and therefore elfective sovereignty, is
enhanced through the way the centralisation of decision-making cnables the
concentration of scarce advocacy compelence. Transcripts of the debates and
procecdings that lead to the trilateral regulatory standards are published.0
This openness has not occurred in response to the pleas of cilizen groups, but
in response to the pleas of aggricved nation-states such as Australia, who do
not have a format seat at this critical negotiating forum. So we have a paradox
of sovereignty. Grievance over the diminution of the sovereignly of the nation
state delivers a global regulatory regime with enhanced citizen sovereignty.

Just as military cocrcion can be partially countered as a sovereignty-
crushing mechanism by collective sccurity arrangements, S0 cconomic
hegemony can be countered collectively by (he weak. The Cairns Group al e
GATT, which Australin convened, is an example ol just such collective
countervailing economic power against United States and EBuropean
hegemony. The international consumer movement and the global
environmental movement are other examples of collective organisation of the
weak against the foss of their democralic sovereignly to the strong in the
world system. | have tried to show how they can work the cross-cutting
currents of the world system to sometimes prevail against the odds. It may or
may not be that a unified global business communily can always defeat a
unified environmental movetent. But the global business comniunity is not
always unified. Hence, we have seen how an American business community
will effectively join forces with the environmental movement to defeat
Japanese and European businéss in a matter such as the Montreal Protocol on
Ozone Depleting Substances. Why? Because American business had since
1977 been forced by the US Congress (o meet the standards in the protocol
and they wanted their competitors in Europe and Japan to be put to the same
disadvantage. Obversely, European business is currently sympathetic to
supporting green lobbying for tougher international envirommental
management and  eco-labeiling standards through the Intetnational
Organization for Standardization {IS0)7 because the European Commission

6 For example, PF D'Arcy and DWG larron {cds), Proceedings of First
© International Conference on Harmonisation, Drussels, Queen's University of
Tielfast, Belfast, 1991,
7° 1 Cascio, “International Environmental  Management  Standards”™ ASTM
: Standardisation News, April 1994, p 44,
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has already mandaled tougher standards in Europe (hat have not been
mandated in the United States and Japan. The pursuit of collective global
strength by weak citizen movements is therefore far from pointless.

As the ICH shows, there can be paradoxes ol sovercigimly where
globalisation is associated with an increase rather than a decrcase in
suvercipnty, properly conceived as the capacity ol citizens 1o understand
decisions that will afTect their lives and to raise their voices in a way thal
influences those decisions. There is certainly no need to wring our hands
abowt the threat to sovercignty which globalisation does pose when we can
get on with preserving and enhancing the voice of weaker players in the world
system hrough vehicles like the Caims group and through building vibrant,
parficipatory international movements of citizens concerned with health,
enviromment, consumer profection, workers’ rights, indigenous rights and
women's rtights. Progress here requires that NGOs get off the national
sovercignty bandwagon and engage with strategic globalism in pursiil of
enhanced citizen sovereignly.
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